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CURRENT TOPICS 


A New Lord of Appeal 

THE Ricut Hon. JAMEs Scott CUMBERLAND REID, K.C., 
LL.D., F.R.S.E., M.P., who has been appointed to succeed 
the late Lord Thankerton as a Lord of Appeal in Ordinary, 
was admitted to the Scots Bar in 1914. He served during 
the whole of the 1914-18 War in the 8th Royal Scots and 
Machine Gun Corps and commenced practice in 1919. He 
took silk in 1932 and entered Parliament for the Stirling and 
Falkirk Burghs in 1931. In 1937 he became Member for the 
Hillhead Division of Glasgow. From 1936 to 1941 he was 
Solicitor-General for Scotland. 


Costs of the Defence 

By s. 44 of the Criminal Justice Act, 1948 (ante, p. 492), 
courts of summary jurisdiction, if they acquit an accused 
person of an indictable offence dealt with summarily, or 
examining justices if they discharge an accused person or 
dismiss the information against him, may direct payment 
out of local funds in accordance with the Costs in Criminal 
Cases Act, 1908, of the proper expenses of his defence. The 
Home Office has sent a circular dated 2nd September, 1948, 
to clerks to justices expressing the view that the mere fact 
of acquittal or discharge ought not in itself to constitute a 
ground for the exercise by the justices of their powers under 
this section, but that where ‘ exceptional cases’”’ occur in 
which a mistake has clearly been made, or the charge is without 
foundation, although the proceedings were properly brought 
and the prosecution was in no way to blame, the justices 
can properly exercise their discretion under the section. 
Hitherto, the only power of examining justices to award 
costs to a successful defendant was contained in s. 6 (3) of 
the Costs in Criminal Cases Act, 1908, which empowers 
them to order the prosecutor to pay costs where they consider 
that the charge was not made in good faith. The new section, 
however, enables them to order payment of costs out of local 
funds in cases where they have no power to award costs 
against the prosecution. Similarly, where an _ indictable 
offence is dealt with summarily by consent and the accused 
is acquitted, a court of summary jurisdiction may order 
costs to be paid out of local funds instead of making an order 
for payment by the prosecution under s. 18 of the Summary 
Jurisdiction Act, 1849, which latter section, however, remains 
the only authority for awarding costs to a defendant acquitted 
of a summary offence. 


The Bromley and District Law Society 
THE example of the formation of the Mid-Surrey Law 
Society, to which we referred in these columns a few weeks 
ago, has been promptly followed by the foundation of the 
Bromley and District Law Society on 10th September, 1948. 
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The Society covers the following districts of Kent, namely, 
the Boroughs of Beckenham and Bromley and the Urban 
Districts of Chislehurst and Sidcup and Orpington. 
Mr. WIiLL1AM G. WELLER, of Messrs. Weller & Birrell, 
Bromley, a past President of the Kent Law Society and a 
member of the General Purposes Committee of that Society, 
has been elected Founder President. Mr. STANLEY O. 
MATTHEWS, of Messrs. Cole & Matthews, Beckenham, a 
member of the General Purposes Committee of the Kent Law 
Society, Coroner for North-West Kent and the area repre- 
sentative for this part of Kent under the Rushcliffe Scheme, 
and Mr. Cyrit E. Latter, of Messrs. Latter & Willett, 
Bromley (to whose initiative and foresight the Society’s 
foundation is largely due), have been elected Vice-Presidents. 
The Honorary Secretary and Treasurer is Mr. C. D. GREGORY, 
M.C., of Messrs. Bartlett & Gregory, Bromley. We wish the 
new Law Society speedy success. 


The Criminal Justice Act, 1948: Date of 
Commencement 

CERTAIN provisions of this Act additional to those already 
mentioned, ante, pp. 459, 490, have been brought into force 
as from 13th September, 1948, by the Criminal Justice Act, 
1948 (Date of Commencement) (No. 2) Order, 1948 (S.I. 1948 
No. 2056). These provisions are: s. 52 (dealing with rules 
for management of prisons, remand centres, etc.) ; s. 70 (2) 
(which provides for the restoration of certain | pensions 
forfeited under the Forfeiture Act, 1870) ; s. 76 (dealing with 
the powers of the Secretary of State to make rules under the 
Act); s. 78 and Eighth Schedule, para. 7 (a) (transitory 
provisions) and parts of the Tenth Schedule (repeals affecting 
the Prison Act, 1898, s. 2; Criminal Appeal Act, 1907, 
s. 14 (1); War Pensions Act, 1920, s. 7 (1) ; and Admiralty 
Pensions Act, 1921, s. 2 (1)). 


Estate Duty and U.S. Securities 

THE Estate Duty Office has stated its view in a letter to 
the London Stock Exchange that the values returned for 
United States dollar securities for estate duty purposes should 
reflect the premium which was obtainable at the date of 
valuation on quotations in the United States. The Stock 
Exchange daily official list now includes a quotation for the 
day’s premium on United States securities, and the valuation 
for estate duty purposes therefore becomes the sterling 
equivalent of the New York prices at the official rate of 
exchange, plus the premium ruling on the day as at which 
the valuation takes place. The letter states that the principle 
is well established that for estate duty purposes an asset 
should be valued on the assumption of a sale in such a 
manner as to realise the best possible price. As far as 


LAW LIBRARY 








532 THE 


Canadian stocks are concerned, premiums vary widely 
between one stock and another, and they should be valued, 
it is stated in the letter, ‘“‘ on the basis of the Canadian price 
converted at the current official rate of exchange or of the 
price obtainable in London, whichever is the higher.” 


The Worshipful Company of Solicitors 


NEWSLETTER No. 7, issued for September, 1948, by the 
Worshipful Company of Solicitors of the City of London, 
reports that elections have brought its membership up to 
261 liverymen and 101 freemen. The Master (Mr. H. NEVIL 
SMART) has been elected Vice-President of The Law Society 
for 1948-49. In recording the apprenticeship of an articled 
clerk to a liveryman according to the custom of London, the 
Newsletter states that a letter is now sent to each freeman 
of the company who takes an articled clerk, urging him, in 
addition, to apprentice the articled clerk according to the 
custom of London, so that on completion of his service the 
clerk can become a freeman of the company by servitude. 
Full particulars of the apprenticeship regulations can be 
obtained from the Clerk. 


Compulsory Purchase by the Central Land Board 


Stk MALCOLM TRUSTRAM Eve, K.C., disclosed to the 
Provincial Meeting of The Law Society on Wednesday last 
that the Central Land Board has applied to the Minister of 
Town and Country Planning for his approval, in principle, 
of the purchase by the Board of land which has been 
deliberately offered for sale at a price in excess of its existing 
use value. This action is being taken by the Board in an 
attempt to stop the continued sales of land at prices above 
their existing use value. The Board hope that it will not be 
necessary for them to use the compulsory powers conferred 
on them by s. 43 (2) of the Town and Country Planning Act, 
1947, but the Minister’s reply makes it quite clear that he 
will support the Board in the use of those powers where 
necessary. 

The Agriculture Act, 1947 (Commencement) (No. 4) 
Order, 1948 


Tus order (S.I. 1948 No. 2057) brings into force on 
30th September, 1948, the following sections of the Agriculture 
Act, 1947: ss. 78 to 81 (dealing with Agricultural Statistics 
Advisory Committees and the obtaining of agricultural 
statistics) and s. 110 so far as it repeals the Agricultural 
Returns Act, 1947. Previous orders bringing parts of this 
Act into force were referred to ante, pp. 130, 182 and 300. 


De Minimis 

A VERY proper protest was raised by an anonymous 
“chairman of a bench” in an article in the Star of 
16th September against the number of trivial cases in which 
the police and other enforcement officers of our manifold 
laws devote themselves to prosecuting. The waste of time 
and money involved, he wrote, is enormous, and he instanced 
the many trivial traffic obstruction cases and Shops Acts 
cases in which “ winking”’ might be usefully performed. 
‘A good policeman knows what to wink at and when to 
wink,” he wrote. ‘‘ He was a wise Commissioner of Police 
for the Metropolis who once said to a body of young police 
recruits : ‘ Never trump up a case; and don’t bother over- 
much with trumpery cases. Remember, a word in season 
profiteth much ’.”” “‘ Winking,” he considered, was a dying, 
if not dead, act. In other words, the authorities are 
prosecuting many cases which should never be started. 
The way to discourage this sort of conduct is to penalise it 
in costs, as some courts not infrequently do. The tendency 
in other courts is to condone and commend the action of 
prosecuting authorities by refusing costs on the ground that 
“the police were justified in bringing the case,’ or by 
awarding an amount of costs which can only be described as 
contemptuous. The maxim “de minimis non curat lex” is 
part of our law, and continued disregard of it tends to bring 
the law into disrepute. 
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Canvassing and Professional Misconduct 


THE rules against canvassing by solicitors are well known 
and are applied when necessary with rigour. Difficult cases 
are not uncommon, and a full report of one of these, which 
was recently heard by the Solicitors’ Discipline (Scotland) 
Committee, occurs in the ‘‘ Notes of Recent Decisions ’”’ in 
the Scots Law Times of 11th September. It was alleged 
that a solicitor had been guilty of professional misconduct 
in that he had, on instructions from an American private 
investigator, requested persons to sign a power of attorney 
in favour of himself and a contract undertaking to remunerate 
the investigator with 50 per cent. of the proceeds recovered 
should their claims to estates be justified. Apparently such 
agreements had been upheld in America, but it was argued 
before the Discipline (Scotland) Committee that it was 
illegal for a solicitor to contract with a client to receive as 
remuneration part of the subject of litigation. The canvassing 
element was also stressed, in that the solicitor had not 
disclosed the name of his principal to the persons with whom 
he communicated and that those persons were unknown to him. 
The committee dismissed the complaint, holding that there 
was no gambling in litigation, or conspiracy or touting. 
The solicitor was not touting, as he was not soliciting business 
by himself or a friend or servant, but acting for a client on 
legitimate business. The committee expressed the view, 
however, that solicitors acting for agents in America or 
elsewhere in an endeavour to trace missing heirs should give 
as full information as possible to the people with whom they 
communicated and tell them that it might be desirable for 
them to take independent advice. They also considered it 
undesirable in such cases for solicitors to ask persons who 
were not their clients to grant powers of attorney in their 
favour. 

Photographic Copies 

THE scarcity of good copy-typists and the high salary 
which they demand have led some firms of solicitors to use 
a photographic machine to make copies of letters, documents, 
accounts, plans, etc. The following particulars have been 
received from a firm who recently purchased one. The 
machine cost approximately £160. There is little delay in 
delivery. The floor space required by the whole machine 
is 12 ft. by 3 ft. It is easy to work and can be managed 
by a junior clerk or an intelligent office boy. The machine 
is in essence a camera which develops and prints its own 
films, the prints being the same size as the documents filmed. 
As to the time factor, it takes about half-an-hour to produce 
six copies of a document consisting of two pages of foolscap. 
Special sensitised, paper has to be used for the print, which 
costs 34d. for a sheet of foolscap and proportionately more 
or less for other sizes. Only one side can, of course, be used. 
It would be interesting to know how general the use of such 
machines has become in private practice, and whether they 
have any particular disadvantages which our correspondent 
has not discovered. 


Inequality in the Gaming Laws 


MANy used to think, and some still think, it an unjustice 
that the rich are allowed by law to bet over the telephone 
while police are detailed to enforce the law against street 
betting and betting in private and public houses. Advocates 
are not wanting, on the other hand, to point out that the 
poor are many and the rich are few, and the law must prevent 
anything that is likely to become a nuisance on a large scale. 
It is also argued that the inroads made by gambling into the 
working man’s earnings constitute a serious economic danger. 
Sir HERBERT Dunnico, Chairman of the Magistrates at 
Stratford, stated in the News of the World as recently as 
19th September, 1948, that our betting laws are ‘ not only 
chaotic, but inequitable and grossly unjust as between two 
sections of the community ... ‘the aristocrat may gamble 
without limit, but the artisan is hunted and spied upon by the 
police.’” Much of the force of this type of argument has been 
reduced by recent high rates of income tax and death duties. 
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DOCUMENTARY EVIDENCE OF FACT 


THE first section of the Evidence Act, 1938, is to some extent 
deceptive in form. To set out this measure of reform, which 
relaxes in certain cases in civil proceedings the general rule 
of the common law requiring the testimony of a witness to 
be given in facie curiae, five subsections are employed. For 
once in a way it may be helpful to attempt a free paraphrase 
of the section as interpreted in some reported cases. It deals 
with statements made in documents tending to establish 
facts of which direct oral evidence would be admissible, 
relevant facts in other words. Such statements are to be 
admissible on certain conditions, the court having a discretion 
to dispense with some of the conditions if certain further 
requirements are fulfilled. It is important to note that if the 
primary conditions are strictly complied with the admissibility 
of the statement is a matter of law, not of discretion, pace a 
suggestion to the contrary in Infields, Ltd. v. Rosen (1939), 
83 Sot. J. 176. The conditions are, broadly, as follows :— 


(i) That the maker of the statement must either have had 
personal knowledge of the matters dealt with or have made 
the statement in a document forming part of a continuous 
record which it was his duty to keep, and which was compiled 
from information supplied to him by one having, at least on 
a reasonable supposition, such personal knowledge. 
Evidence given in court or before a commissioner taking 
evidence may, it seems, amount to information supplied 
to the court or to the commissioner (Edmonds v. Edmonds 
[1947] P. 67); but it does not constitute information 
supplied to a shorthand reporter so as to make the 
reporter's transcript of the evidence a continuous record 
within the meaning of this requirement (Barkway v. South 
Wales Transport Co. (1948), 92 Sor. J. 528. A regimental 
record under the Army or Air Force Acts is within the 
section (Andrews v. Cordiner (1947), 91 Sox. J. 295), though, 
not being available to the public, it would not be admissible 
as a pvblic record apart from the Act, and is still not 
admissible in criminal proceedings (Pettit v. Lilley (1946), 
90 Sox. J. 380). 

(ii) That the original document be produced or, at the 
court’s discretion, a certified copy. 

(ili) That the maker of the statement be called as a 
witness, if available, subject again to relaxation by the 
court to avoid undue delay or expense. The order relaxing 
this condition or that at (ii), above, may be made at any 
stage of the proceedings, before trial if necessary, and there 
is no reason why it should not be made on an application 
in chambers (Friend v. Wallman [1946] K.B. 493). 

(iv) That the document is authenticated as one for the 
accuracy of which the maker is responsible, for instance, 
by his having made it himself or signed or initialled it. 


Subsection (5) allows the court, in deciding the question of 
admissibility, to draw any reasonable inference from the form 
or contents of the document and to act on a doctor’s certificate 
as to the availability of any witness ; and also empowers the 
court in a jury case to reject at its discretion a statement 
which would otherwise be admissible under the section, if for 
any reason it appears to the court to be inexpedient in the 
interests of justice to admit it. 

But to all this there is an overriding proviso expressed as 
subs. (3): ‘‘ Nothing in this section shall render admissible 
as evidence any statement made by a person interested at a 
time when proceedings were pending or anticipated involving 
a dispute as to any fact which the statement might tend to 
establish.” It is with this subsection, qualifying, be it 
emphasised, the whole of s. 1, that the remainder of this 
article is concerned. The subsection is equally material 
whether or not the maker of the statement is called as a 
witness ; and it has now been decided by the Court of Appeal 
that the reference to “a person” covers any person 
concerned, whether as the maker of a statement or as the 
person supplying information to the maker of a record 
(Barkway v. South Wales Transport Co., supra). 


An Act of this kind, as Scott, L.J., has said (Robinson v. 
Stern [1939] 2 K.B. 260), is necessarily difficult to construe 
when applied to actual circumstances. It may perhaps be 
added, with due humility, that there appear to be two courses 
open to the framers of such a provision as subs. (3). First 
the draftsman may venture into the realms of hypothesis 
and, endeavouring to foresee as many events as possible in 
which the matter may become relevant, lay down what is 
to happen in those events. This is the method adopted in 
modern taxing statutes, where there is a need to counter in 
advance deliberate though possibly legitimate attempts on 
the part of some taxpayers to keep their transactions outside 
the scope of the statute. The other method is to state the 
desired principle in general terms, as has been done in the 
present instance. This latter alternative is historically 
appropriate to statutory reforms of the common law, for is not 
that law itself compounded, on the better view, of principles 
and not instances ? 

Moreover, as Goddard, L.J., pointed out in Robinson v. 
Stern, the subsection is in effect a reproduction of a limitation 
which at common law affected those cases in which written 
statements could be admitted as evidence in matters of 
pedigree and title. His lordship quoted Lord Eldon in 
Whitelocke v. Baker (1807), 13 Ves. 510, as saying that the 
statements in question “‘ are admitted on the principle that 
they are the natural effusions of a party, who must know the 
truth ; and who speaks upon an occasion, when his mind 
stands in an even position, without any temptation to exceed 
or fall short of the truth.” 

But the disadvantage of having a general principle stated 
in an Act of Parliament is that a statute falls to be construed 
according to its letter. It is not surprising that the courts 
have so frequently to interpret subs. (3). The reported cases 
are interesting and fall into two categories—those in which 
the chief question was whether, at the time a given 
document was written, proceedings were pending or antici- 
pated, and those where the court had to consider whether the 
maker of a document was a person interested. 

The question of anticipation was raised first. In Robinson 
v. Stern, supra, a lady who had been driving a car when a 
child was injured by it went to a police station and there 
made and signed a statement on a printed form which was 
headed with the usual form of caution administered under 
the Judges’ Rules. It will be recalled that this caution 
includes the warning that what is said may be given in 
evidence. The Court of Appeal held that, notwithstanding 
that the lady had given evidence that she had not, at the time 
when she went to the police station, thought about the question 
of proceedings, yet having regard to the facts and the internal 
evidence of the statement itself, incorporating as it did the 
caution, it was impossible to say that proceedings were not 
anticipated within the meaning of the section. The statement 
was accordingly excluded. 

A different form of warning had been given by the police 
to the driver whose statement to them it was sought to have 
admitted in Hollington v. Hewthorn & Co., Ltd. |1943} 
K.B. 587—that prescribed under s. 21 of the Road Traffic 
Act, 1930. That warning is merely to the effect that the 
question of prosecuting the driver for an offence under the 
Act will be taken into consideration. The Court of Appeal 
declined to draw from that kind of caution any inference as 
to the question whether proceedings were anticipated. 
Nevertheless, dealing with a case where the maker of the 
statement had since died from the results of the accident, 
the court concluded, having looked at the contents of the 
statement, that the deceased must have anticipated the 
likelihood at least of civil proceedings and that consequently 
the statement was not admissible. 

Sometimes the document with which the court is concerned 
has been prepared expressly for the purpose of being given 
in evidence in the action, as was the case with the statutory 
declaration which Simonds, J., declined to admit in Infields, 
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Lid. v. Rosen, supra. Again, while no thought of the 
document being actually tendered may have been in the 
maker’s mind, a proof of evidence may have been taken and 
the proposed witness may have died before the trial or in 
some other way have ceased to be available to give primary 
evidence. This was the position in several of the cases which 
we are now about to examine. Barkway’s case, supra, 
differs in that there the disputed document was a transcript 
of evidence given in a previous suit arising out of the same 
road accident. Apart from the Act, evidence taken at 
previous proceedings is generally inadmissible (Barnett v. 
Cohen {1921} 2 K.B. 461), and even the practice of admitting 
a transcript of it by consent has been deprecated at the 
highest level (see per Lord Dunedin in Calmenson v. 
Merchants’ Warehousing Co. (1921), 125 L.T. 129). 

In all such cases the prime question under the Act is, 
naturally, whether the “person” in question was “ in- 
terested,” for ex hypothesi the proceedings were anticipated. 
Obviously, one kind of interest which will rule out a person’s 
statement is a financial interest. In Plomien Fuel Economiser 
Co., Ltd. v. National Marketing Co. [1941] Ch. 248 the proof 
tendered was that of a tester of apparatus who had been 
employed by the plaintiff company. The action was for 
passing off, and Morton, J., observed that its object was to 
prevent the plaintiffs’ trade being damaged. One whose 
employment consisted of testing the plaintiffs’ goods must be 
benefited the more the plaintiffs prospered. It was reasonable 
to infer that his importance to the company would be 
increased and possibly in time his remuneration. The 
document was rejected. 

3ut it is clear that a financial interest is not the only kind 
of interest which the courts will treat as covered by the 
subsection. In both The Atlantic and the Baltyk (1946), 
90 Sot. J. 503, and Bain v. Moss Hutchinson Line, Ltd. 
(1948), 92 Sox. J. 528, statements had been made by officers and 
men of ships. The first was a collision action, and while 
3ucknill, L.J., admitted the statements of two engineers 
and a look-out man on one of the ships involved, he declined 
to receive that of the master, rejecting it on the principal 
ground that he was interested since he might be personally 
liable for the damage to the other ship. Birkett, J., in 
Bain’s case, was concerned with an action for negligence 
against shipowners arising out of an alleged faulty system of 
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working. Here the statements which the learned judge 
excluded had been made by the master, second officer and 
third officer of the ship. 

The deceased witness in Barkway’s case was an expert 
tyre fitter formerly employed by the defendants on duties 
which involved the periodical examination and testing of 
tyres fitted to an omnibus. The omnibus left the road owing 
to a burst tyre, and the crucial question in an action against 
the defendants for negligence was whether they had used all 
reasonable care in the maintenance of the tyres. The Court 
of Appeal rested its rejection of the transcript of his evidence 
in previous proceedings partly on the ground that the tester 
was a person interested. Asquith, L.J., observed not only 
that the fitter had been interested in his employers winning 
the case, but also that his reputation as a tyre tester had been 
involved. 

Two cases remain to be mentioned in which the statement 
was admitted as not proceeding from a person interested in 
the relevant sense. Barnard, J., held, in Holton v. Holton 
(1946), 62 T.L.R. 683, that the mother of a petitioner in 
divorce proceedings was not so interested. Re Hill, deceased 
[1948] W.N. 226 came before Wallington, J., on a preliminary 
point in a probate action. An executor of one of the wills 
propounded was a partner in a firm of solicitors, and the proof 
which his lordship admitted in evidence was that of a 
conveyancing clerk to the firm. Though the firm itself 
would wish that everything proper should be done to secure 
the victory of their clients and though a loyal servant of a 
firm would have a natural and proper interest to secure the 
best results on behalf of the firm, his lordship did not think 
that such an interest was of the character intended to be 
included in the provisions of the subsection. 

To find a convenient paraphrase which will readily identify 
a “‘ person interested” in the light of these decisions is not 
easy. Barnard, J., in Holton v. Holton, said: ‘ It does not 
mean an interest in the sense of intellectual observation or 
an interest purely due to sympathy. It means an interest 
in the legal sense, which imports something to be gained or 
lost.”” That explanation fully justifies the dictum of Morton, J., 
in the Plomien case to the effect that every shareholder and 
possibly director of a company is a person interested in the 
success of proceedings brought by the company. 

Ce ms 


THE FINANCE ACT, 1948—II 


THE general income tax provisions of the Finance Act, 1948, 
are contained in ss. 25-37 of the Act. 

Section 25 provides for an income tax standard rate of 
9s. in the £ for 1948-49. Hence the standard rate of tax is 
unchanged. 

Section 26 continues for 1947-48 the same sur-tax rates as 
those operating for 1946-47. 

Section 27 alters certain of the income tax reliefs. The 
exemption limit becomes £135 instead of £120. The earned 
income relief is increased from one-sixth to one-fifth, while 
the maximum amount of the relief is increased from {250 to 
£400. This means that earned income relief for 1948-49 is 
allowable up to a maximum earned income of £2,000. The 
age relief, which is granted in respect of the unearned income 
of persons over sixty-five whose total income is under {500, 
also becomes one-fifth. 

Section 28 introduces some changes into the reduced rate 
relief. The first {50 of taxable income—that is, the income 
after deducting personal allowance, child allowance and other 
reliefs—will continue to be charged at 3s. in the {. The zone 
of income to which the 6s. rate is to apply is increased from 
£75 to {200. The section provides for a separate reduced 
rate relief up to {50 at 3s. and £200 at 6s. against an assess- 
ment on the earnings of a married woman. Previously only 
one reduced rate relief was available for both husband and 
wife. The decision to grant a separate reduced rate relief 
against an assessment on the earnings of a married woman is 
no doubt related to the necessity of encouraging married 
women to enter industry. 


Section 29 introduces some important changes in life 
assurance relief ‘which are to operate for 1949-50 and 
subsequent years. The reason why these changes have been 
included in this year’s Finance Act is probably in order to 
facilitate the printing of tax tables and other P.A.Y.E. 
documents for next year. It has always been a complicating 
feature in the P.A.Y.E. tax tables that life assurance relief 
under the existing system is normally granted at 3s. 6d. in 
the {, which is a rate different from any of the rates at which 
income tax itself is charged. Under the new system, to come 
into operation for 1949-50, this complication will be removed. 
The appropriate rate of relief on the premiums will be two- 
fifths of the standard rate of tax, irrespective of the total 
income of the claimant. If the total premiums do not exceed 
£25, the relief, instead of being a deduction of tax at the 
appropriate rate on the amount of the premiums, will be a 
deduction at the standard rate on £10 or on the full amount 
of the premiums, whichever is the less. 

Section 30 provides that formal Sched. E assessments are 
to be unnecessary for 1949-50 and subsequent years. Up 
to now the statutory position has been that the Inland 
Revenue were required to give the P.A.Y.E. taxpayer a 
notice of assessment at the end of the tax year showing any 
under-deduction or over-deduction. In practice, of course, 
so long as the taxpayer’s code number is correct, the tax tables 
should produce an approximately correct result, and the 
difference upwards or downwards should not amount to more 
than a few shillings. Because of acute man-power shortage 
and pressure of work, the Inland Revenue have in fact never 
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operated the full assessment system for P.A.Y.E. taxpayers. 
Up to now, however, the relaxation of procedure represented 
by the omission to issue a notice of assessment at the end of 
the tax year has been non-statutory. Now it is to be given 
statutory force. From 1949-50 onwards the system will be 
that if the code number of a taxpayer is correct no final 
assessment will be made on him at the end of the tax year 
and the liability will be determined solely by reference to the 
cumulative tax tables. The new system will not deprive the 
taxpayer of the right of having an exact assessment made if 
he so desires. An assessment will be made at the end of the 
tax year if (a2) a taxpayer so requires in writing within five 
years of the end of the year of assessment concerned, or 
(6) the emoluments paid in the year are not the same in 
amount as the emoluments which fell to be treated as the 
emoluments for the year (e.g., where there is back pay relating 
to a previous tax year), or (c) there is reason to suppose that 


there will be sur-tax liability. 
SOLICITORS’ 


Ir is not the purpose of these articles to set out a new system 
of solicitors’ book-keeping. There have been a number of 
books written about such systems already; more than 
enough, perhaps, since they have resulted in a wide variation 
in the methods adopted by different solicitors to reach the 
same end. Be that as it may, it is felt that it would be 
helpful to comment on the present Rules relating to solicitors’ 
accounts, to consider their requirements, and to suggest 
methods by which these requirements may be most easily 
attained. 


The present Rules, which came into operation on the 
Ist January, 1945, are largely similar to the 1935 Rules which 
they superseded, but they do include some quite new matter 
and some clarification of points which may have been in doubt 
under the previous Rules. 

Consider first the question of banking accounts. It has 
for long been necessary for solicitors to keep their clients’ 
money in separate bank accounts in the title of which the word 
“client” must appear. Until the 1945 Rules came into 
operation, however, it was often the practice of solicitors who 
were blessed with adequate capital to keep a considerable sum 
of their own money at the credit of the client account. The 
purpose of this practice was to “ play safe” against the 
possibility of paying out more on behalf of a particular client 
than was available in client account. It will be seen by 
reference to r. 6 that this practice is now prohibited. This 
Rule leaves no doubt that it is not permissible for a solicitor 
to treat himself or his partner as a client. Rule 8 contains 
some new and interesting limitations on the manner in which 
the profit costs and expenses which have become due to a 
solicitor may be withdrawn from client account. Whereas 
under the 1935 Rules there was nothing to prohibit a solicitor 
from withdrawing costs from client account by cheques 
made out in favour of third parties (e.g., his own creditors), 
he can now only do so either by cheques in his own favour 
or transfers to a No. 1 (or office or professional) account. 
In r. 9 there is considerable amplification of the superseded 
r. 5 of the 1935 Rules, and certain groups of items are set out 
which the solicitor (1) need not, and (2) must not, pay into a 
client account. The interesting point about the difference 
between the previous and the present position is that there is 
now a definite prohibition against paying certain classes of 
receipts into client account at all. These classes include any 
amount paid to the solicitor ‘‘ as an agreed fee, or on account 
of an agreed fee, for business undertaken or fo be undertaken.” 
Thus it would appear that in certain circumstances the 
solicitor must pay into his No. 1 account money which he has 
not at that time earned or even begun to earn. So far as 
they relate to bank accounts, the remainder of the present 
Rules are largely recapitulations of the 1935 Rules, and need 
no comment. 

It is now necessary to look at the effect of the 1945 Rules 
on the solicitor’s own books of account. In this connection 
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Sections 30 and 31 of the 1948 Act contain provisions in 
connection with assessments of farmers, which will not apply 
until 1949-50. During the war a compulsory profits system 
under Sched. D was enforced in the case of farmers occupying 
lands exceeding £100 annual value. Now from 1949-50 
onwards the small farmer will no longer have the right to be 
assessed on the treble annual value basis (with option to 
switch to the profits basis if that is preferable); he 
will have to submit to assessment under Sched. D on his 
profits in the same way as any other trader. Occupation of 
land for non-commercial purposes will continue to be charged 
under Sched. b on one-third of the annual value. In future 
all occupation of land for farming and trading purposes will 
come under Sched. D and not Sched. B. The only exception 
is that the existing system of assessing the occupation of 
woodlands for commercial purposes will not be affected. 


b. 
ACCOUNTS—I 


r. 10 does much more than recapitulate the 1935 r. 1; it 
makes changes which are quite fundamental. So that the 
remarks which are about to be made shall be clear to the 
reader, para. (1) of the Rule is set out below. It reads:— 
“ Every solicitor shall at all times keep properly written- 
up such books and accounts as may be necessary— 
(a) to show all his dealings with— 
(i) client’s money held or received or paid by him, 
and 
(ii) any other money dealt with by him through a 
client account, and 
(6) to distinguish such money held, received or paid 
by him on account of each separate client and to distin- 
guish such money from other money held, received or 
paid by him on any other account.” 


Attention is first called to the words “ shall at all times 
keep properly written-up...” It is a regrettable fact that 
many firms otherwise beyond criticism have in the past 
allowed the writing-up or posting of their books to fall seriously 
into arrear. In such circumstances, although all their clients’ 
money had been dealt with strictly according to the Rules, 
they would be unable to show without delay the position as 
to any particular client’s money. Thus the 1945 Rules lay 
a new duty upon the solicitor, the duty of keeping his books 
up to date. Next take the words “ such books and accounts 
as may be necessary...’ Note that no attempt has been 
made to lay down any hard and fast rules as to what books 
shall be kept, nor to prescribe the form which such books 
shall take. Although the freedom of choice thus granted to 
the solicitor may be a pleasant relief from the spate of controls 
which has poured from our bureaucracy in other directions, 
it may be felt by some that a little guidance would have been 
helpful as to what are the minimum records necessary to 
satisfy the requirements of r. 10. In addition to the points 
already mentioned, a most onerous requirement is imposed by 
sub-para. (b) of para. (1), supra. There is no doubt that 
until the 1945 Rules came into operation very few solicitors 
kept their books in such a form that by an inspection of the 
personal accounts in the clients’ ledger the amount held in the 
client account on behalf of each client could be discovered ; 
for this, and no less, is what the Rule demands. It is not 
unlikely that in due course some further Rules will be issued, 
setting out the types of books and records which are con- 
sidered to be the least on which an accountant should be 
willing to give the certificate required under the Accountant's 
Certificate Rules. It is probable that already, as a result of 
the lack of codification, a number of solicitors have had 
differences of opinion with their accountants as to whether 
their books and accounts are adequate or properly written- 
up; but these are the sort of teething troubles quite common 
when something new is put into operation, and with goodwill 
and common sense any serious consequences of minor 
deficiencies in a solicitor’s books ought to be avoided, provided 
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he is prepared to adopt reasonable suggestions for improvement 
in the future. 

The Solicitors’ Trust Accounts Rules do not require any- 
thing different from the Solicitors’ Accounts Rules so far as 
methods of accounting are concerned, and it is therefore not 
proposed to pass any detailed comment on them. Their 
purpose is to impose much the same duties on the solicitor in 


Divorce Law and Practice 





SOLICITORS’ 


JOURNAL September 25, 1948 


dealing with trust money kept in a separate trust banking 
account as are imposed on him if he elects to pay such money 
into a client account. 

In the next article it is proposed to suggest methods of 
recording the information required by the 1945 Rules, 
suitable to be introduced into established systems of 
accounting. S G. ii. 


CANONICAL DISABILITY IN VOIDABLE MARRIAGES 


WHEN it is remembered that the law relating to physical 
incapacity as a ground for avoiding a marriage is virtually 
unaffected by recent statutes and is based essentially on the 
old canon law as administered in the Ecclesiastical Courts, 
it seems odd that a point of such fundamental importance 
as was decided in Harthan v. Harthan [1948) W.N. 364 had 
not been laid down with certainty long since. The point at 
issue in that case was whether a petitioner could rely on his 
own incapacity to effect consummation of the marriage to 
make the marriage voidable. 

Textbook writers, writing of course before this decision was 
given, have all shown that a certain amount of doubt as to 
the exact scope of the law existed. This doubt was probably 
partly induced by a series of decisions which started from roots 
in Ireland and was later followed by the English courts. The 
effect of these decisions was that a petitioner could rely on his 
own incapacity to avoid a marriage provided that the 
respondent had repudiated the marriage, though it was not 
by any means clear from these decisions what exactly consti- 
tuted “ repudiation ’’ when applied to marriage. There was, 
as might be expected, greater certainty in the matter when the 
petitioner was a wife and the husband was the 1epudiating 
party, for the husband has in the nature of things more scope 
for treating the marriage as a dead letter than has the wife. 
He may, for example, refuse to maintain and provide a home 
for his spouse, whereas it is difficult to see how the wife can 
repudiate other than by simply leaving the husband, in which 
circumstances other remedies might be sought to bring the 
matrimonial partnership to an end. As to what the position 
would be if the respondent had not repudiated the marriage 
there was considerable doubt, but it was thought by some that 
the petitioner would not be successful, more especially a 
husband petitioner, because it was said a person is precluded 
from taking advantage of his own “ wrong.” 

Lord Merriman, P., in giving his judgment in Harthan v. 
Harthan, reasoned on more logical and humane grounds by 
showing that the contractual concept of repudiation did not 
apply to marriage and that the idea of incapacity being 
considered a “‘ wrong’’ was somewhat archaic. The effect 
of this decision may not make any very great practical differ- 
ence to the circumstances in which a marriage may be avoided 
on the grounds of incapacity of the petitioner; it does, 
however, show with greater clarity than was previously 
available in the reports the principles upon which the law 
acted in these cases, and that, it is submitted, cannot but have 
the altogether beneficial effect of bringing the principles of the 
law and present social requirements into a closer harmony. 

Harthan vy. Harthan was a_ husband’s appeal against a 
decision of Mr. Commissioner Eddy, who had dismissed his 
petition for nullity. In his petition the husband had put 
forward two allegations which were in themselves mutually 
inconsistent : he had alleged first that the wife had wilfully 
refused to consummate the marriage and secondly, in the 
alternative, that he himself had ever since the marriage in 
1925 been incapable of consummating it ; and, further, that 
at that time he was unaware of his incapacity. The facts 
were simply that after the lapse of some twenty years since 
marriage, during the greater part of which period the parties 
had lived apart, the appellant had on a few occasions attempted 
to consummate the marriage but without success. The reason 
the husband had made the attempts was that his medical 
advisers had said that his apparent impotence was due to 
psychological and not physical causes, and might be cured. 


The learned commissioner held that the wife had not wilfully 
refused to consummate the marriage. He further held, for 
reasons that it is not necessary to state here, that the husband 
was not entitled to succeed on the grounds of his own 
incapacity. When the case came before the Court of Appeal 
the decision of the learned commissioner with regard to the 
wife's alleged wilful refusal to consummate the marriage was 
endorsed, and it was further found as a fact that the husband 
had, ever since the marriage had taken place, been impotent 
on psychological grounds and was for that reason incapable 
at any time of consummating the marriage, and that the wife 
had never repudiated the relationship of wife or the obligations 
of the state of marriage. That being so, the court was bound 
to decide the straight point as to whether or not the petitioner 
was entitled to plead his own impotence as a ground for seeking 
a decree of nullity. Lord Merriman, P., pointed out in giving 
his judgment the historical aspect of the law. He showed 
how it was quite clear that up to the time of the Reformation 
the law allowed a petitioner to plead his own impotence, 
subject, however, to two exceptions, namely: (1) where the 
petitioner was aware of his or her incapacity and had 
knowingly deceived the other spouse ; and (2) where the other 
spouse knew that the petitioner was impotent. Neither of 
these exceptions applied in this case (the petitioner’s disability 
being psychological), and it followed that prior to the Reforma- 
tion this petition would have succeeded. 

That being the law as administered by the Ecclesiastical 
Courts, there was no reason to suppose that the present law 
should differ, for s. 22 of the Matrimonial Causes Act, 1887, 
clearly laid down that the court was in these matters to act 
and give relief on the principles and rules which were con- 
formable with the principles on which the Ecclesiastical 
Courts had until then acted and given relief. Having thus 
elucidated the nature of the canon law, it became necessary 
for his lordship to dispose of the two red herrings which 
have already beer referred to and which had hitherto left the 
law in a somewhat unsatisfactory state. With regard to the 
suggestion that the petitioner was debarred from pleading his 
own wrong, he had recourse to a dictum of Lord Hannen in 
Sottomayer v. De Barros (1879), 5 P.D. 94, where he said : 
“Very many and serious difficulties arise if marriage be 
regarded only in the light of a contract,’’ and to even stronger 
words of Lord Penzance in Mordaunt v. Mordaunt (1870), 
L.R. 2 P. & D. 109: “‘ When the analogy of legal remedies in 
other cases of contract is put forward for adoption, the answer 
is that the analogy does not exist.’’ With regard to the 
‘“‘ repudiation of the marriage ’’ theory the learned President 
argued cogently that the theory had no logical basis and in 
any event what was or was not “ repudiation ”’ was difficult 
and impracticable to decide. He suggested that the proper 
method to adopt was to say that the reaction of the respondent 
to the situation created by the impotence of the petitioner 
should be taken into account in considering whether the 
circumstances of the case as a whole were such as to debar the 
impotent spouse from suing. 

From this decision it is therefore now apparent that the 
principle has been extracted and laid down that a petitioner 
may rely prima facie on his own incapacity as a ground for a 
decree of nullity, but this is subject to the behaviour of the 
respondent in face of the petitioner’s impotence. 

In conclusion it might be as well to add that this result does 
not, of course, in any way alter any of the other ingredients 
that are essential to found a petition for nullity on this ground. 


P. W.M. 
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Company Law and Practice 


SUBSIDIARY 


THE definition of “ subsidiary” contained in s. 127 of the 
Companies Act, 1929, has now been succeeded by that con- 
tained in s. 154 of the Companies Act, 1948 (formerly s. 18 
of the Companies Act, 1947), and it is important to note that 
as a result of the new definition a number of companies have 
become or ceased to be subsidiaries for the purpose of the 
Companies Act. 

It must be remembered that the old definition is not for all 
purposes superseded in company practice and it is still of 
importance in considering the construction of documents 
(e.g., articles of association) framed prior to 1st December, 
1947. Thus, for example, the standard form article restricting 
the borrowing powers of directors by reference to the total 
borrowings (excluding inter-company borrowings) of the 
company and its subsidiaries would normally have to be 
construed, where the article was adopted prior to lst December, 
1947, as relating to subsidiaries as defined in the 1929 Act, 
unless the meaning of “‘ subsidiary ”’ is defined in the articles 
or some contrary intention appears. 

Before considering the definition it should be noted that, 
under s. 154 (3), in considering whether or not company B 
is a subsidiary of company A, shares held or power exercisable 
by, or by a nominee for, A or a subsidiary of A are treated as 
held or exercisable by A, except that shares held or power 
exercisable— 

(a) by, or by a nominee for, A or a subsidiary of A shall 
not be so treated if— 
(i) A or the subsidiary (as the case may be) is concerned 
only in a fiduciary capacity ; or 
(ii) the ordinary business of A or the subsidiary (as the 
case may be) includes the lending of money and the shares 
are so held or the power is so exercisable by way of 
security only for the purposes of a transaction entered 
into in the ordinary course of that business ; or 
(b) by any person by virtue of debentures in B or of a 
trust deed securing such debentures shall be disregarded. 


In theory where there are inter-company holdings, cases 
may arise where it is impossible to ascertain whether B is a 
subsidiary of A without knowing whether C is a subsidiary of 
A and vice versa. The situation is, however, unlikely to arise 
in practice, and it does not seem necessary therefore to hazard 
any conclusion as to the legal answer in such a case. 
Subject to the provisions of s. 154 (3), B will, under s. 154 (1), 
be a subsidiary of A if— 
(a) A is a member of B and controls the composition of 
its board of directors ; or 
(6) A holds more than half in nominal value of B’s equity 
share capital ; or 
(c) B is a subsidiary of a subsidiary of A. 


Considering the first of these alternatives, it should be 
noted that A must be a member of B. If the draftsman had 
specified a requirement that A must hold one or more shares of 
B the provisions of s. 154 (3) would have operated to include 
(subject to the exceptions mentioned above) the holding ofa 
share by a nominee for A or by, or by a nominee for, a sub- 
sidiary of A ; but in view of the wording used by the draftsman 
and the definition of ‘‘ member” contained in s. 26 it is 
submitted that A itself must be a member of B and that any 
such shareholding does not affect this requirement, although 
relevant in considering whether or not A controls the composi- 
tion of the board of directors of B. 

In considering whether or not A controls the composition of 
the board of directors of B, it is first necessary to consider 
whether A can control the exercise of a majority of the voting 
power at general meetings of B. If such control exists it is 
clear, having regard to s. 184 (dealing with “ removal of 
directors ’’), that A can control the composition of the board. 

Under s. 154 (2) A is deemed to control the composition of 
the board of directors of B if, but only if, A by exercise of some 
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COMPANIES 


power exercisable without the consent or concurrence of any 
other person can appoint or remove the holders of all or a 
majority of the directorships ; but A is deemed to have power 
to appoint to a directorship if— 
(a) a person cannot be appointed without the exercise 
in his favour by A of such a power as aforesaid ; or 
(5) a person’s appointment follows necessarily from his 
appointment as director of A; or 
(c) the directorship is held by A or a subsidiary of A. 
Where the power of appointment or removal is exercisable 
by A only with the consent or concurrence of a nominee of A 
or of, or of a nominee of, a subsidiary of A, such power will, 
it seems, come within s. 154 (2), since under s. 154 (3) the 
power of consent or concurrence is to be treated as exercisable 
by A. 

In a case where A can by the exercise of some power as 
aforesaid appoint or remove exactly one-half of the board, A 
is not deemed to control the composition of the board even if 
in fact A can control the exercise of the casting vote ; but it 
must be remembered that if A can control a majority voting 
power on the board it can control any power of appointment or 
removal vested in the board, and that it is normal for the 
board to have power to fill vacancies and to appoint additional 
directors up to the maximum number of directors fixed by or 
in accordance with the articles. 

When considering the second of the alternatives contained 
in s. 154 (1), it is necessary again to bear in mind the provisions 
of s. 154 (3) and to examine the meaning of the phrase 
“equity share capital,” which although in current use prior 
to the 1947 Act had not previously been defined and indeed 
had not always been used with the same meaning. ‘ Equity 
share capital” is defined by s. 154 (5) as meaning the issued 
share capital, excluding any part which neither as respects 
dividends nor as respects capital carries any right to partici- 
pate beyond a specified amount in a distribution. There 
should normally be little difficulty in ascertaining what is 
equity share capital, although in certain cases where the rights 
of preference shares are inadequately defined this may not 
always be so (see, e.g., Re Walter Symons, Ltd. [1934] Ch. 308 ; 
Re William Metcalfe & Sons, Ltd. {1933| Ch. 142, and Re 
Wood, Skinner & Co., Ltd. [1944] Ch. 323). 

While the definition of equity share capital seems at first 
sight quite sound, it must be remembered that it is very easy 
to create shares which have some small nominal participating 
right either as to dividends or as to capital. By itself, therefore, 
the second of the alternatives contained in s. 154 (1) could be 
substantially overcome, but, coupled as it is with the first 
alternative, it seems likely that it will prove satisfactory. It 
should be noted, however, that it is possible for a company to 
hold a very high proportion of the issued share capital of 
another without that other being a subsidiary. Thus, for 
example, in the absence of some power to control the composi- 
tion of the board, A might hold the whole of the preference 
shares (non-participating and not carrying a vote except in 
special circumstances) and 49 per cent. of the ordinary shares 
of B. Going a stage further, A might hold the whole of the 
ordinary shares, if there were in issue to an equal 
amount second preference shares carrying a small nominal 
right of participation in dividends beyond a fixed amount 
and carrying an equivalent voting power to the ordinary 
shares. Under the 1929 Act B would in either case have been 
a subsidiary of A, but under the 1948 Act this would not be 
the case. 

The third of the alternatives contained in s. 154 (1) requires 
no special comment. Perhaps in view of its wording the 
phrases “ sub-subsidiary’’ and “ sub-sub-subsidiary ’’ will 
cease to appear in the future. 

One of the more disturbing aspects of the section to the 
theorist is the number of holding companies which it is possible 
for one company to have, It is clear that company B can 
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have two holding companies, one (Al) being a member and 
controlling the composition of the board and the other (A2) 
holding more than half the equity share capital, and it follows 
therefore that the shareholding of B in another company, C, 
is normally attributable both to Al and to A2 in considering 
whether or not C is a subsidiary of either. This being so, 
it is quite possible for C to be a subsidiary both of Al and of A2, 
without being a subsidiary of B, and for another company (A3) 
also to be a holding company of C by virtue of control of 
composition of the board. The same process of logic continued 
can produce in theory a company having an immense number 
of holding companies. The likelihood of this occurring in 
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practice may, however, be regarded as remote, and indeed 
the draftsman appears to have discounted the possibility of 
there being more than one holding company, except where 
subsidiaries are also holding companies, since no provision is 
made in s. 153 (dealing with “financial year of holding 
company and subsidiary "’) to cover the case where there are 
two holding companies independent of each other. 

In conclusion it may be said that the new definition is a 
distinct improvement upon the old but is still far from 
perfect, although it is difficult to see how it could be much 
improved in practice. 


J. W.M. 


ACT, 1947, 


AND THE SALE OF LAND—V 


THERE is one further matter which may conveniently be 
made the subject of a special condition of sale—the right to 
receive the payment (if any) for depreciation of the value of 
the land sold by reason of restricted user. Section 64 (1) 
provides that this right shall vest in the person who was the 
owner on the Ist July, 1948, but the right may be assigned 
(s. 64 (2)). If the vendor has become entitled to receive the 
payment, but does not wish to assign his right thereto to the 
purchaser, it is, strictly, unnecessary to make any special 
provision to that effect in the contract ; but if a contract is 
being drawn with reference to matters under the Act it may 
on occasion be as well to make the point clear. The form of 
condition given here is, therefore, drawn alternatively to 
provide for the cases, respectively, where this right is retained 
by the vendor or assigned to the purchaser. And finally a 
form of condition is given, also in the alternative, as a general 
protection. As these forms are a continuation of those 
suggested last week, they are numbered in appropriate 
sequence, and should be considered in conjunction with the 
special conditions already given. 

7. (1) This agreement does not include any right or claim 
to or in any payment which may fall to be made under Pt. VI 
of the Town and Country Planning Act, 1947, in respect of 
the premises hereby agreed to be sold and the right to receive 
any such payment shall remain vested in the vendor. 

Or 

(2) The premises are sold with the benefit of all rights and 
claims to and in any payment which may fall to be made 
under Pt. VI of the Town and Country Planning Act, 1947, 
in respect of the premises hereby agreed to be sold and the 
vendor covenants that he will at the request in writing of the 
purchaser and at the cost in all things of the purchaser assign 
to him (if necessary) all the rights and claims aforesaid relating 
to the premises which may be vested in the vendor and at 
such request and cost as aforesaid take all such steps as may 
reasonably be necessary on the part of the vendor to be done 
to make or support any such right or claim and to vest the 
same in the purchaser. 

8. (1) The premises are not so far as the vendor is aware 
subject to any charge, restriction or other matter imposed 
or arising by or under the Town and Country Planning Act, 
1947 {other than those specifically mentioned in clauses 
hereof], but the premises are nevertheless sold subject to all 
(if any) such charges, restrictions or other matters {including 
any such as may be imposed or arise at any time before the 
completion of the sale] and no objection or requisition shall 
be taken or made on this ground. 

Or ‘ 

(2) The premises hereby agreed to be sold are not so far 
as the vendor is aware subject to any charge, restriction or 
other matter imposed or arising by or under the Town and 
Country Planning Act, 1947 {other than those specifically 
mentioned in clauses hereof}, and {save as aforesaid| 


are sold unincumbered by any such charges, restrictions or 
other matters. 


Note.—I would advise that every contract for the sale of 
land should now incorporate a clause in one or other of these 
alternative forms. Until the Act is well understood it will 
be the parent of numerous vendor and purchaser summonses, 
and the omission of a general clause of the nature suggested 
can only add to this form of litigation. In addition care 
should be taken over the incorporation of printed conditions 
of sale in any contract where specific provision is made for 
matters arising under the Act. I had to advise the other 
day on a contract with which The Law Society’s Conditions 
(1934 edition) had been incorporated, and unnecessary 
difficulty was caused by the failure of the solicitors acting 
for the vendor to except or modify cl. 20 of those conditions. 
Paragraph (3) of that clause is now useless, and para. (1) 
should, in my view, be modified to exclude specifically any 
matters arising under the Act of 1947 if a special condition 
of the kind suggested here is inserted in the contract. It is 
true that every well drawn contract incorporating both 
special conditions and printed conditions provides that the 
latter are incorporated only in so far as they are not 
inconsistent with the former; but, if any doubts are left, a 
handle is given to anyone who wishes to be unreasonable, 
and the main object of a properly drawn contract—to remove 
difficulties and expedite completion—thus largely fails. 
Similar considerations apply in the case of the National 
Conditions (14th ed.), cl. 15. The paragraphs of that clause 
are somewhat elaborate, but some at least of the forms of 
special conditions I have suggested are not compatible with 
that clause. The modifications necessary will depend on the 
terms of the contract, but if in doubt a vendor cannot go far 
wrong in negativing the whole of cl. 15 in such a case. From 
the purchaser’s point of view the position is, of course, 
different, as the clause in question is designed to afford 
protection, in different circumstances, to both parties. | 


* * * * * 


It now remains to say a few words on requisitions on title. 
This is a subject on which it is extremely difficult to give any 
practical advice, for circumstances will vary almost infinitely, 
and any attempt to suggest forms to cover all possible 
eventualities is prohibited by considerations of space. On 
the other hand, a series of selective forms would almost 
certainly be misleading. I propose, therefore, to confine 
myself to what is no more than a note on the subject, and 
merely to draw attention to certain matters which may 
require to be raised by way of requisition. 











~ ARAN we OF 


On a sale by private treaty, where preliminary inquiries | 


have been made to the general satisfaction of the purchaser 
and any outstanding matters dealt with by special conditions, 
requisitions should only be necessary to ensure that certain 
documents are properly abstracted and handed over to the 
purchaser on completion, or, where that is impossible or 
difficult, that the usual undertaking for safe custody and 
delivery of copies is given. I suggest that the following 
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documents fall within the scope of requisitions of this 
nature :— 

(1) Any permission to develop the premises given under 
the Act or under any other planning provision (including 
interim development permission, where that is applicable, 
and any modification of development permission previously 
given). 

(2) Any receipt for a development charge. 

(3) Any preservation order affecting the premises under 
s. 28 or s. 29 of the Act. 

(4) Any notice or order under ss. 31 and 32 of the Act 
relating to advertisements. 

On the other hand, in the case of a sale under an open 
contract or by auction, it will obviously be necessary to make 
much more extensive requisitions. In that event all the 
preliminary inquiries which I have suggested may be made, 
with such verbal modification as may be necessary, by way 
of requisition, with the possible exception of those numbered 
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3 and 12. Objection may be taken to No. 3 on the ground 
that inquiries about the existing use of the premises do not 
go to a matter of title, and to No. 12 on the ground that it 
is a general interrogatory (see ‘‘ Williams on Vendor and 
Purchaser,’ 4th ed., p. 223). But these are useful inquiries, 
and perhaps the best advice to give is that they should be 
raised but not insisted upon. 

The replies to requisitions and search of the appropriate 
registers will doubtless often reveal matters on which further 
requisitions may have to be addressed to the vendor, or 
indeed may lead to the situation where the purchaser may be 
at liberty to rescind the contract or complete only on 
condition. The course to be taken will depend on general 
principles, and the only effect of the Act in this respect is 
to add to the number of occasions on which a purchaser may 
refuse to go on with the sale or seek some further assurance, 
or an abatement in the purchase price, from the vendor. 


“ABC” 


FORCIBLE ENTRY WHILE EXECUTION STAYED 


Clifton Securities, Ltd. v. Huntley and Others (1948), 92 Sov. J. 
499, does, I think, further define the relationship, or absence 
thereof, between parties to a lease which has determined. 
The action was for mesne profits; but what matters is the 
counter-claim, which arose in this way. In an earlier action, 
which was brought to recover possession, the defence had 
challenged the validity of the relevant notice to quit. On 
13th January, 1947, judgment was delivered in the plaintiffs’ 
favour, but a stay of execution was granted pending appeal. 
Another notice to quit was served ex abundante cautela, and 
when it expired, but before the appeal was heard, the plaintiffs 
forcibly re-entered, using, as was found, no more force than 
was reasonably necessary. But the counter-claim complained 
of matter as well as manner, the defendants considering and 
contending thatthe stay of execution pending appeal had 
made re-entry actionable. 

The nearest case in point would be, I believe, Jones v. Foley 
1891] 1 O.B. 730. The defendant in that case was landlord 
of a cottage which she wanted to demolish and rebuild ; she 
gave the tenant, later plaintiff in the action, notice to quit ; 
on its expiry he refused to go, and she took proceedings under 
the Small Tenements Recovery Act, 1838, resulting in the 
issue, on 3rd September, 1890, of a justices’ warrant directing 
constables to give possession after the expiry of twenty-one 
days. But on the same day she sent workmen who began to 
pull the cottage down, starting by removing part of the roof. 
A further portion was removed later, but also before the 
twenty-one days had expired; and on each occasion some 
tiles and mortar were “‘ unavoidably caused to fall ’’ into the 
bedroom and damaged the plaintiff's furniture. He sued for 
damages for the damage so done, winning his action in the 
county court. The defendant thereupon successfully appealed. 

I referred above to the distinction between matter and 
manner. It is one which was not very strongly drawn by 
Day, J., in the Divisional Court ; but Hemmings v. Stoke 
Poges Golf Club, infra, which laid down so clearly that re-entry is 
not actionable, provided that no more force be used than is 
necessary, had not then been decided. Consequently it is 
not easy to extract the ratio decidendi of the longer of the 
judgments delivered in Jones v. Foley, which is that of 
Day, J., and to say when his observations are directed to the 
question whether the defendant had had any right of entry 
at all and when they are directed to the question whether 
she had abused such right as she had had. And while the 
learned judge was at pains to characterise the conduct of the 
parties, referring to the obstinacy of the plaintiff and the 
motive actuating the defendant (her desire to rebuild the 
cottage is mentioned in the headnote as well as in this 
judgment, and Foa makes rather a point of this motive), 
such passages as “ The plaintiff had no right whatever to be 
in the house; he was a trespasser’’ and “‘ The defendant 


did not purposely damage the goods ”’ appear to indicate the 
rativ decidendi, especially when one considers the observations 
of the other member of the court, Lawrance, J. The latter 
delivered a very short judgment, but did treat the case as 
calling for decisions on two separate issues. After holding 
that the removal of the roof was not a forcible entry within 
the meaning of the statutes, the learned judge said: “ As 
to the other point, it seems clear that the proceedings before 
the justices did not alter the position of the parties... 
The fact that the defendant applied to the justices for the 
additional statutory remedy . . . could not take away her 
common-law right.” 

The judgment of Denning, J., in Clifton Securities, Ltd. 
v. Huntley, supra, almost echoes the above when the learned 
judge says: ‘‘ The counter-claim revealed misconception as 
to the effect of a stay of execution ; it only prevented the 
plaintiffs from operating the machinery of the law in order 
to regain possession.” But it is because of those last five 
words that I have suggested that the decision further defines 
the position; they make it clear that the reason why an 
ex-landlord re-enters is immaterial. 

There are other differences between the two sets of facts ; 
e.g., in the case of Jones v. Foley what may have contributed 
to the misconception was the circumstance that the warrant 
specified a period of twenty-one days. This was, indeed, the 
minimum period prescribed by the Small Tenements Recovery 
Act, 1838, the maximum being thirty days. Also, since 1891 
there has been a good deal of legislation tending to strengthen 
the position of a tenant whose term has expired, but who 
does not wish to quit. And if the Court of Appeal had 
reversed the judgment delivered on 13th January, vindictive 
damages might well have been awarded. These differences, 
however, are differences without distinctions; what is 
essential is that the law gives an additional remedy and 
claims no monopoly. It may, incidentally, be observed that 
an ex-landlord who is put to expense in recovering possession 
without legal process cannot recover any part of the expense 
from the ex-tenant. 

The complaint as to the manner of re-entry in Clifton 
Securities, Ltd. v. Huntley arose out of the breakage of a 
number of moulds belonging to the ex-tenants, which 
Denning, J., held not to have been due to the use of more 
force than was reasonably necessary, applying Hemmings and 
Wife v. Stoke Poges Golf Club {1920} 1 K.B. 720 (C.A.). 
Contrasts can be drawn between the modus operandi adopted 
by the defendants (which expression for present purposes 
includes plaintiffs defending counter-claims) in Jones v. Foley 
and the two more recent cases. In Jones v. Foley, as we have 
seen, the defendant virtually ignored the presence of her 
ex-tenant ; it was held that the removal of the roof was not 
a forcible entry within the meaning of the Statute of Forcible 
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Entry, 1381 (and the judgments imply that if it had been, 
the entry would have been actionable). In Hemmings v. 
Stoke Poges Golf Club the male plaintiff was ‘“‘ either led or 
gently pushed out of” the house, his wife being carried out 
on the chair she occupied. The defendants were prepared 
to concede that this had been a forcible entry for which they 
would be criminally liable, and the court dealt with the case 
on that footing when holding that their common-law right of 
entry gave them a complete answer to civil proceedings. In 
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Clifton Securities, Ltd. v. Huntley siege tactics were substan- 
tially relied upon: the barring of access and cutting off of 
services, though presumably some direct force must have 
occasioned the breakage of the moulds. This method, it 
may be said, approximates to that most commonly employed 
by ex-landlords of furnished or otherwise uncontrolled 
premises nowadays: that of changing the lock when there is 
no one at home. 
R. B. 


INTERMEZZO 


[Travelling from West Kensington to the Strand for the purpose 
of veporting a landlord-and-tenant action, our correspondent 
was caught by the crowds, swept into the Albert Hall and 
constrained to write up the case during the interval of a Promenade 
Concert.—ED. | 


First Movement—Adagio espressivo 

This movement introduces the key of A flat, upon which both 
landlord and tenant base their opening themes. The landlord, 
Mr. James Snooks, begins by emitting some plaintiff notes in the 
violins, answered softly by the tenant, Major Juggins, in the 
woodwind, until the original subject is taken up by the deeper 
tones of the solicitor in the lower strings. After some further 
discussion, the first theme is heard in the dominant, and con- 
tinues crescendo until the issue of the writ is announced, the 
famous “‘ three knocks ”’ of the process-server being heard in the 
percussion. A few bars later the defence makes its appearance ; 
this is followed by a short pause. The harsh tones of the state- 
ment of claim are now heard in the brass, the strident notes of the 
trombones are answered by the defence in the horns, with a 
brilliant set-off in counterpoint. This is followed by long 
interlocutory passages of chamber music, in classical style, in 
which the master has several opportunities of exhibiting his 
virtuosity, the rhythm alternating, with bewildering frequency, 
between 6/8 and 3/4. The summons for directions having 
been sounded on the trumpets, the movement ends in the usual 
order. 


Second Movement—A ndante con moto 
The early portion is given to the solicitors, who deliver their 
briefs to the unusual beat of 10 and 1 to the Bar. A series of 


NOTES OF CASES 


COURT OF APPEAL 


WIFE’S PREGNANCY AT DATE OF 
LIMITATION 


Chaplin v. Chaplin 
Tucker, Bucknill and Somervell, L.J J. 
Appeal from Hodson, J. 


The appellant husband and the respondent, his wife, were 
married on the 31st October, 1944, and a child was born on the 
30th May, 1945. The husband, who was abroad on military 
service, heard from his wife by letter in May, 1945, that she was 
pregnant and that the child would be premature because she had 
had a fright and a fill. The husband’s suspicions were aroused 
on his return in August, 1945. A neighbour confirmed the wife’s 
story, and the parties continued to live together. The wife left 
the husband in July, 1946, after which he learnt from the doctor 
that the child had apparently been a nine-month one. He 
presented his petition for divorce in March, 1947. By s. 7 of 
the Matrimonial Causes Act, 1937, a petition on the ground of 
a wife’s pregnancy by another man at the date of the marriage 
must be presented within a year of the marriage. Hodson, J., 
dismissed the petition, and the husband now appealed. 

Tucker, L.J.—BuckNILL and SoMERVELL, L.JJ., agreeing— 
said that it was argued that s. 7 of the Act of 1937 should be 
regarded as a statute of limitation, to which, therefore, s. 26 
of the Limitation Act, 1939, would apply, so that time would run 
only from the date of discovery of the wife’s fraud. It was no 
ground for accepting that submission that s. 2 of the Limitation 
(Enemies and War Prisoners) Act, 1945, provided that “ statute 
of limitation ” in that Act included s. 7 (1) of the Act of 1937. 
Section 7 clearly required the proceedings to be instituted 
within a year of the marriage. The court should not extend that 
period in a way which might involve bastardising children who 
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2nd July, 1948 


variations on the original theme is then introduced by various 
witnesses, each of whom has his own distinctive key, the defen- 
dant’s daughter being A minor. This is followed by a long 
dialogue in the woodwind, in which it is possible to distinguish 
the shrill notes of the minor in the flutes, the soothing tones of 
the solicitor in the oboes and the booming reverberations of 
counsel in the bassoons. The movement concludes with some 
brief asides by the clerk (A sharp) in the clarinets. 


Third Movement 

Presto—The trial movement opens with a rapid, fugue-like 
passage, as each group in succession makes a hurried entry. This 
is followed by a lengthy pause, broken only by a shuffling figure 
among the male witnesses and a sustained tremolo among the 
females. 

Allegro con brio—A brilliant exposition of the main theme and 
variations already heard, each witness performing solo, with a 
continuo from counsel and an intermittent obligato from the 
judge. A mock-pompous episode introduces the evidence of the 
defendant (A major) in tempo di marcia. A short scherzo gives 
the judge the opportunity of interposing some humorous comment, 
and counsel close the section with a long recapitulation. 

Largo— Judgment is delivered in a slow and stately chromatic 
passage, in the course of which all the foregoing themes are 
exhaustively discussed, the laws of notation and rules of court 
being strictly observed. The development section ends in 
favour of the defendant, with costs on the major scale. A final 
solo is given to the solicitor, affording scope for brilliant execution ; 
a long coda, containing some intricate figuring for the costs 
clerk, brings the whole work to a triumphant”and remunerative 
conclusion. A.L.P. 


had been born of the union which it was sought to avoid. Appeal 
dismissed. 
APPEARANCES: Fairweather (Duthie, Hart & Duthie). The 
wife did not appear and was not represented. 
{Reported by R. C. Catpurn, Esq., Barrister-at-Law.] 


PRACTICE: CHANGE IN TITLE OF PLAINTIFF 
Alexander Mountain & Co. (suing as a firm) v. Rumere 
Scott and Cohen, L.JJ. 12th July, 1948 

Appeal from Lord Goddard, C.J. (92 So. J. 471). 


The plaintiff was the widow of one Mountain, who had died in 
July, 1947. He had been carrying on business under the style 
“* Alexander Mountain & Co.’’ He was, however, a sole trader 
and the proprietor of the business. The plaintiff, as his executrix 
and universal legatee, had since his death been carrying on the 
business under the same style. In October, 1947, the writ in the 
present action was issued. The plaintiff widow now applied to 
have her name as executrix substituted for ‘“‘ Alexander Mountain 
and Co.” as that of the plaintiff in the writ. R.S.C., Ord. 16, r. 2, 
provides for such substitution ‘‘ where an action has been com- 
menced in the name of the wrong person as plaintiff . . .”” Lord 
Goddard, C.J., held, applying Tetlow v. Orela, Ltd. [1920] 2 Ch. 24, 
that Ord. 16, r. 2, did not justify substituting as plaintiff the 
representative of a man who was dead when the action was 
begun, and dismissed the application. On the plaintiff’s appeal, 
an affidavit was read which had not been read to Lord Goddard, 
C.J., in which it was stated that the plaintiff’s solicitors had, 
when consulted in the matter by the plaintiff's brother-in-law, 
thought that he was a partner in the firm of Alexander Mountain 
and Co., and, therefore, thought that the writ was properly 
issued in that name under R.S.C., Ord. 48, r. 1. 

CouEn, L.J.—Scort, L.J., concurring —said that the case was 
distinguishable from Tetlow-v. Orela, Ltd., supra, because there 
the writ was issued in the name of a dead man under the mistaken 
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belief that he was alive. The present case was really one of misnomer 
of the plaintiff. _He (his lordship) agreed with an article on that 
subject in the Law Journal of 9th May, 1942, p. 150. The case 
could properly be treated as one of misnomer, and the plaintiff be 
allowed, on terms, to make the amendment which she desired. 
Appeal allowed. 

APPEARANCES : Claude Duveen (Forsyte, Kerman & Phillips) ; 
Gardiner, K.C., and Gumbel (C. Grobel, Son & Co.). 


[Reported by R. C, Catsurn, Esq., Barrister-at-Law.] 


HUSBAND’S ANTE-NUPTIAL TORT AGAINST WIFE 
Curtis v. Wilcox 


Scott and Wrottesley, L.JJ., and Wynn Parry, J. 
19th July, 1948 

Appeal from Oliver, J. 

On 12th January, 1947, the defendant was driving the plaintiff 
in his motor car when an accident occurred owing to his negligence, 
and the plaintiff suffered personal injuries. On 2nd May, 1947, 
the plaintiff issued a writ against the defendant, and on 
28th June, 1947, after the issue of the writ and delivery of the 
statement of claim, but before the defence was delivered, the 
plaintiff and the defendant were married. Oliver, J., gave 
judgment for the plaintiff for the special damage claimed, but 
held, following McCardie, J., in Gottliffe v. Edelston [1930] 
2 K.B. 378, that a right of action for a pure tort accruing before 
the marriage of the parties was not a thing in action within 
s. 24 of the Married Women’s Property Act, 1882, for the 
protection of which remedies were available to her under s. 12. 
The plaintiff appealed. (Cur. adv. vult.) 

WYNN Parry, J., reading the judgment of the court, said that 
the limitation imposed by s. 12 of the Act of 1882 was not on the 
kind of property which could be the subject of an action by the 
wife, but only on the purpose for which the action might be 
brought; it must be for the protection and security of her 
property. It followed that there was no ground for saying 
that the words ‘‘ thing in action’’ were used in any limited 
sense in the Act. Therefore, Gottliffe v. Edelston, supra, was 
wrongly decided. Appeal allowed. Leave to appeal to the 
House of Lords refused. 

APPEARANCES: Paget, K.C. (Gibson & Weldon, for C. Leslie 
Hale, Coalville); J. P. Stimson (Kingsford, Dorman & Co., for 
Harvey, Clarke & Adams, Leicester). 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


HOMING PIGEONS SHOT BY FARMER: 
CLAIM FOR DAMAGES 


Hamps v. Darby 


Lord Greene, M.R., Wrottesley and Evershed, L.JJ. 
19th July, 1948 


Appeal from Peterborough County Court. 


The defendant, a farmer, after trying to scare them away, 
shot homing pigeons of the plaintiff, which, he said, were 
damaging his crop of peas. On the plaintiff’s claiming damages 
the county court judge held that the pigeons had the animus 
vevertendi ; that the plaintiff had a jus proprietatis in them ; and 
that the defendant had failed to justify the shooting. He 
therefore awarded {£200 damages. The defendant appealed. 
(Cur. adv. vult.) 

EvERSHED, L.J., reading the judgment of LorD GREENE, 
M.R., and himself, with which WrRoTTESLEY, L.J., agreed, said 
that an owner of tamed or reclaimed pigeons had property in 
and possession of the birds after they had flown from his dovecote 
so long as the birds retained an animus revertendi to his control. 
Here animus revertendi in the pigeons which the defendant shot 
was clearly proved. The plaintiff was therefore entitled prima 
facie to maintain an action in respect of their destruction and 
wounding. As for the question whether the defendant, though 
prima facie liable for the destruction of the plaintiff’s property, 
could justify his action, applying the test laid down in Cresswell 
v. Sirl [1948] 1 K.B. 241; 91 Sor. J. 653, the onus of proving 
justification was on the defendant. It was impossible on the 
evidence to say that the county court judge could not properly 
have arrived at the conclusion that the defendant had failed to 
justify the shooting. Appeal dismissed. 

APPEARANCES: Scott Cairns, K.C., and Stuart Horner (Ellis 
and Fairbairn); Van Oss (Norris & Martin, for Greenwoods, 
Peterborough). 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 
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LIBEL: CRITICISM OF FILM CRITIC 
Turner v. Metro-Goldwyn-Mayer Pictures, Ltd. 
Scott, Cohen and Asquith, L.JJ. 26th July, 1948 

Appeal from a judgment of Hilbery, J., given for the plaintiff 
on a verdict in her favour by a special jury. 

The defendants, film producers, wrote to the B.B.C. concerning 
the plaintiff, a film critic, as follows: ‘‘ We regret to inform you 
that in our judgment, based upon a considerable number of 
talks given by (the plaintiff], that critic is completely out of 
touch with the tastes and entertainment requirements of the 
picture-going millions who are also radio listeners, and her 
criticisms are on the whole unnecessarily harmful to the film 
industry ...” The plaintiff complained that that meant that 
she was an incompetent film critic. The jury found that the words 
were defamatory and written with malice. Hilbery, J., held that 
the words were not capable of supporting the innuendo that the 
plaintiff was an incompetent film critic, but that they were, 
divested of the innuendo, defamatory in their natural and ordinary 
meaning. He therefore gave judgment for her for £1,500, the 
damages assessed by the jury. The defendants appealed. 
(Cur adv. vult.) 

CoHEN, L.J., agreed with Hilbery, J.’s two rulings of law but 
said that he was of opinion that, while there was evidence of 
malice to go to the jury, Hilbery, J., had approached that matter 
from the wrong angle, and that there should be a new trial. 

Scott and AsguiTH, L.JJ., also affirmed Hilbery, J.’s two 
rulings of law, but they were of opinion that there was no evidence 
of malice, and that there must be judgment for the defendants. 
Appeal allowed. 

APPEARANCES: Sir Valentine Holmes, K.C., and J. Megaw 
(Slaughter & May) ; Shelley, K.C., and Gardiner, K.C. (Woodham 
Smith, Borradaile & Martin). 

[Reported by R. C. CaLBurRN, Esq., Barrister-at-Law.] 


KING’S BENCH DIVISION 
INCOME TAX: “YEAR OF ASSESSMENT ” 


Atkinson (Inspector of Taxes) v. Goodlass Wall and Lead 
Industries, Ltd. 
Singleton, J. 8th July, 1948 

Case Stated by the Income Tax Special Commissioners. 

The respondent company held shares in foreign companies 
from which it received dividends in the financial year 1942-43. 
In January, 1943, the respondent company received for the first 
time dividends (amounting to £7,434) from one of the foreign 
companies in which it held shares. When the Inspector of Taxes 
assessed the respondent company in respect of 1942-43 he was 
unaware of the £7,434, and an additional assessment was 
accordingly made in respect of it. The company contended that 
the assessment, being in respect of income from foreign possessions, 
should be on the amount of that income arising in the year 
preceding that of assessment, under r. 1 of Case V of Sched. D 
to the Income Tax Act, 1918, as amended by s. 29 (1) of the 
Finance Act, 1926, and s. 19 of the Finance Act, 1940. By 
proviso (ii) to s. 30 of the Act of 1926 “ If in any year of assess- 
ment any person acquires a new source of” income chargeable 
under Case V, tax on that new source shall be computed 
separately, and s. 29 (1) (b) of the Act of 1926 shall apply, whereby 
tax chargeable under Case V “ shall be computed, as respects the 
year of assessment in which the income first arises, on the full 
amount of the income arising within that year...’’ The Crown 
contended that “if in any year of assessment ’”’ in s. 30 (ii) 
meant ‘‘ if in any year in which an assessment is made.”’ The 
company contended that the words meant “if in any year in 
respect of which tax is being computed.” The Special Com- 
missioners allowed the company’s appeal based on _ that 
contention, and the Crown now appealed. 

SINGLETON, J., said that, notwithstanding the difficulty of 
reconciling ss. 29 and 30 of the Act of 1926, he had reached the 
conclusion that the company’s interpretation of the words in 
question was the correct one. Appeal dismissed. 

APPEARANCES: Sir Frank Soskice, K.C. (Solicitor-General), 
J. H. Stamp and Hills (Solicitor of Inland Revenue) ; Donovan, 
K.C., and Graham-Dixon (Linklaters & Paines). 

{Reported by R. C. Carsurn, Esq., Barrister-at-Law.] 


MAINTENANCE: “NET INCOME” 
Grantham vy. Grantham 
Slade, J. 15th July, 1948 


Action. 
By a deed executed in August, 1946, the defendant covenanted 
to pay his wife, the plaintiff, certain sums as maintenance for 
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herself and the child of the marriage. The payments were to be 
reduced “‘ if the net income of the husband (after paying income 
tax) shall be less than £9 a week.’’ On his demobilisation after 
the war the husband took employment yielding at the date of 
the writ £12 9s. 3d. a week, from which were deducted £3 ls. a 
week for income tax and 16s. a week for compulsory contribution 
to a pension fund. The wife brought this action for arrears of 
maintenance under the deed, but the husband contended that the 
provision for reduction had been brought into operation since, 
after deduction of both tax and pension contribution, he was 
left with less than £9 a week. 

SLADE, J., said that net income, on the true construction of 
the deed, meant income after deduction of income tax and 
nothing else. If deductions other than that for tax were to be 
taken into account it would be impossible to know when to stop 
the process. The contributions to the pension fund were in any 
event only compulsory in the limited sense of being due under a 
contract freely entered into and determinable. Judgment for 
the plaintiff. 

APPEARANCES: Garland (Robins, Hay & Waters, for Lacey 
and Son, Bournemouth) ; Norman King (Walmsley & Stansbury). 

{Reported by R. C. CatBurn, Esq., Barrister-at-Law.] 


STOPPING-UP OF HIGHWAY: MINISTER’S POWERS 
Beck & Pollitzer, Ltd., and Others v. Minister of Transport 
Croom-Johnson, J. 19th July, 1948 

Appeal under the Requisitioned Land and War Works Act, 
1945. 

During the war of 1939 to 1945 a street in London was stopped 
up under the Defence (General) Regulations, 1939. After the 
war the Minister of Transport made an order under the Act of 
1945 for the permanent stopping-up of the street, in which he 
directed provision of a footpath from 13 ft. to 21 ft. wide on the 
west side of the street, to be dedicated by London County Council 
as ‘““a new highway” “in substitution for’’ the old highway 
which the Minister stated he was satisfied it was expedient should 
be permanently stopped up. The order also directed that the 
council should improve two other named highways close by at 
their junction. No details for that improvement were prescribed. 
The War Works Commission, to whom the matter had been 
referred under the Act, in their report on the draft order made 
no reference to dedication or to the improvements heing effected 
by the council. When the matter was before the commission 
they refused to entertain submissions by the objectors that 
what the Minister was proposing to do was ultra vires, but merely 
noted in their report what legal submissions had been made to 
them. The commission did not in their report specify when 
or how the directed improvements were to be effected. Applica- 
tion to the court was now made by objectors to the order under 
s. 19 (2) to have the order quashed. 

Croom-JoHNSON, J., said that, whether or not the Minister 
had power under the Act of 1945 to stop up part only of a highway, 
the order in question in fact, as it stated, stopped up the whole 
of the street in question since its effect was to stop up the highway 
and to direct the making on the site so acquired of a public 
footway. The Minister was not contravening the direction to 
him in s. 18 (4) to make an order in accordance with the report 
of the commission merely because he had ordered that the county 
council should dedicate the new footway, whereas the commission’s 
report had not referred to the council. The reference to dedica- 
tion by the council of the new highway ordered was to be regarded 
as mere surplusage. The commission had acted correctly in 
reporting on, without determining, the legal objections raised 
by the objectors to the Minister’s proposed action, for deter- 
mination of questions relating to the Minister’s powers was 
reserved by s. 19 (2) to the court. Finally the Minister’s 
omission to specify details as to the improvements which he 
ordered was not a failure to comply with the Act, since the 
commission in their report had equally failed to lay down such 
details. Appeal dismissed. 

APPEARANCES: Thesiger, K.C., and H. J. Baxter (Clifford- 
Turner & Co.) ; Sir Hartley Shawcross, K.C. (Attorney-General), 
and H. L. Parker (Treasury Solicitor). 

(Reported by R. C. Carsurn, Esq., Barrister-at-Law.] 


RATING: SEPARATE ASSESSMENTS OF ONE HOUSE 
Helman v. Horsham and Worthing Area Assessment Committee 
Lord Goddard, C.J., Singleton and Slade, JJ. 
23rd July, 1948 
Case Stated by West Sussex Quarter Sessions. 
The appellant, the owner of a house, let to another person at 


37s. 6d. a week by a verbal agreement two living-rooms and a 
kitchen-scullery on the first floor, himself remaining in occupation 
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of the ground floor and of one room on the first floor. It was 
provided that there should be joint use of the bathroom, w.c’s, 
and the front and back doors of the house. The owner was 
responsible for the cleaning of the hall, stairs and landings. 
The respondent assessment committee, on a proposal made for 
the amendment of the valuation list for the area, made separate 
assessments to rates in respect of the two parts of the house thus 
occupied. Quarter sessions, on appeal by the owner, affirmed 
the assessments, and the owner now appealed. Bys. 23 of the Rating 
and Valuation Act, 1925, where a building which was constructed 
or has been adapted for the purposes of a single dwelling-house 
is occupied in parts, the rating authority may treat the building 
or any portion of it as a single hereditament and the building 
or portion so treated shall be deemed to be in the occupation of 
the person who receives the rents. 

Lorp GopDARD, C.J.—SINGLETON and SLADE, JJ., agreeing— 
said that that subsection was not to be read as giving rating 
authorities an unfettered discretion to rate as two or more here- 
ditaments any house, originally constructed as a separate dwelling, 
in which there are two occupiers. The owner of a house who 
had let a part of it to another person, remaining himself in occupa- 
tion of the rest of the house, was not, within the meaning of the 
subsection, a person ‘‘ who receives the rents payable in respect 
of”’ that part which he occupied. As the house had not been 
structurally converted into separate dwellings the fact that the 
owner remained in possession of part of it, although not conclusive, 
raised a presumption that he intended to retain control of the 
whole house, which presumption was not affected by s. 23. The 
existence of thatintention by the owner negatived the presumption 
that the person occupying the remainder of the house was a 
tenant and not a mere lodger. Having regard, in particular, 
to the sharing of the bathroom, there was nothing in the facts 
found to show that the owner intended to part with the general 
control of the house. The mere provision for weekly rent and 
the absence of furniture were equally consistent with lodgings 
or a tenancy. The facts found were therefore insufficient to 
show that any estate had been granted by the owner in the part 
of the house in question. Separate assessment to rates of the 
two parts of the house was accordingly not justified by s. 23 
of the Act of 1925. Bradley v. Baylis (1881), 8 Q.B.D. 195, and 
Kent v. Fittall [1911] 2 K.B. 1102, were still applicable. Allchurch 
v. Hendon Union Assessment Committee [1891] 2 Q.B. 436 was 
distinguishable. Appeal allowed. 

APPEARANCES: Heathcote-Williams (A. Kramer & Co.) ; 
Casswell, K.C., and H. J. Brown (Waller, Neale & Co., for Marsh 
and Ferriman, Worthing). 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.]) 


PROBATE, DIVORCE AND ADMIRALTY 

CUSTODY: CONCURRENT JURISDICTION 
Flood v. Flood 

Lord Merriman, P., and Ormerod, J. 

Appeal from an order of Bury Justices. 

On the 4th February, 1943, the justices, on the ground of the 
persistent cruelty of the husband, the appellant, made an order 
under the Summary Jurisdiction (Separation and Maintenance) 
Acts, 1895 to 1925, committing to the respondent wife the 
custody of the two children of the marriage, with a direction to 
the husband to pay 10s. a week for maintenance in respect of 
each child and {2 a week for that of the wife. Subsequently, 
as the husband’s means had increased, the wife applied to the 
justices to vary the order of February, 1943, by revoking that 
part of it which related to custody and maintenance of the 
children. The ground for that application was that, if the 
variation were made, the wife would at once apply for the custody 
of the children under the Guardianship of Infants Act, 1925, 
under which Act the justices could make an order of up to 20s., 
instead of only 10s. a week in respect of each child. The justices 
granted the application, and the husband now appealed, 
contending (1) that there was no “ fresh evidence ’’ within the 
meaning of s. 7 of the Summary Jurisdiction (Married Women) 
Act, 1895, on which they could vary their order of 1943, and 
(2) that the wife, having obtained an order under the Summary 
Jurisdiction (Separation and Maintenance) Acts, 1895-to 1925, 
was estopped from applying for the discharge of that order in 
order to make an application under the Guardianship of Infants 
Act. 

Lorp MERRIMAN, P.—ORMEROD, J., agreeing—said that 
Underwood v. Underwood [1946] P. 84; 89 Sor. J. 458, showed 
that the condition ‘‘ upon fresh evidence ”’ was no longer satisfied 
where only a question of amount was concerned. Cause must be 
shown for varying an order. Was it shown here, since it was not 
being said that the wife was no longer to have the custody of the 


21st July, 1948 








a eee 











was 
ee, 
was 


ngs. 

for 
rate 
chus 
ned 
ting 
‘ted 
yuse 
ling 
ling 
n of 


ting 
ere- 
ing, 
vho 
ipa- 
the 
ect 
een 
the 
ive, 
the 
The 
ion 
sa 
lar, 
ucts 
sral 
and 
ngs 

to 
art 
the 

23 
and 
ch 
was 


) 


sh 








Pons ranean wa eee gt 








September 25, 1948 THE 


children? Re Kinseth [1947] Ch. 223; 91 Sot. J. 67, did not 
lay down that a wife was estopped, by electing to proceed under 
the Summary Jurisdiction Acts, from applying for an order under 
the other jurisdiction. Alteration in the financial circumstances 
in such cases raised more than a question of the amount of 
maintenance: it was an essential consideration in the matter of 
custody, for it concerned the {welfare of the children. The 
justices had jurisdiction to vary their earlier order as 
asked. Appeal dismissed. 

APPEARANCES: Clifford Mortimer and J. Mortimer (Pritchard, 
Englefield & Co., for Butcher & Barlow, Bury); Hogg (Gregory, 
Rowcliffe & Co.). 


{Reported by R. C. CatBurn, Esq., Barrister-at-Law.] 


TO-DAY AND YESTERDAY 


LOOKING BACK 

THERE is always a sense of the dramatic when a judge dies 
suddenly in the full tide of his work. The death of Lord Justice 
Luxmore on 25th September, 1944, was such an occasion. That 
afternoon he had sat in the Court of Appeal animated and 
apparently perfectly well. Shortly afterwards, alighting from a 
taxi-cab in Kensington, he was seized with a fatal heart attack. 
For six years he had played a prominent part in the court to 
which he had been promoted from the Chancery Division, where, 
after nine years’ service, he was then senior judge. He had 
always thrown himself into his work with an evident enjoyment 
and enthusiasm, taking an active part in the argument of every 
case. His was a robust and friendly personality, in court as 
well as out of it, and in every sense he was a good sportsman. 
At Cambridge he had won his Rugby Blue, and after his call to 
the Bar by Lincoln’s Inn in 1899, he played for England against 
both Scotland and Wales. Nor was this his only sport, for at 
one time he was president of the Kent Cricket Club. To that 
county he rendered eminent service throughout his lifetime. 
He was born in Thanet, and his final home was at Bilsington 
Priory, near Ashford. As a boy he went to the King’s School 
at Canterbury. Heserved as Mayor of New Romney, as Chairman 
of the Rating Appeal Committee for East Kent, and as Chairman 
of the East Kent Quarter Sessions. 


THE LAST OF THAW 

It has be~n announced that the estate of Harry K. Thaw has 
been valued at £260,000, and that by his will he directed that a 
sum equal to £2,500 should be paid to his former divorced wife. 
Here, then, is the last echo of the sensational tragedy of which 
these two were the central figures over forty years ago. At the 
time he was thirty-five years old, the son of a Pittsburgh railway 
millionaire, the family estate being valued at forty million 
dollars. After his father’s death his mother had indulged him 
in everything and he had plunged into a “ play-boy ” career of 
fantastic extravagance. He had married a young minor actress 
and artist’s model, and thence came the drama that altered 
the course of his life, for it was on her account that in June, 1906, 
in the middle of a show in the Madison Square Roof Gardens at 
New York, he shot dead Stanford White, a _ fashionable 
architect, having, so he said, discovered a relationship which had 
existed between his wife and White before the marriage. Thaw’s 
strong-minded and ambitious mother, who had succeeded in 
marrying one daughter into the British peerage and another 
high in New York society, at once mobilised the Thaw millions 
for the defence. So many eminent Jawyers were engaged that 
their divided counsel clashed most inconveniently. The prosecu- 
tion was conducted with equal vigour by a District Attorney 
bent on vindicating the independence of justice in the face of 
all the propaganda that wealth could command. 


SENSATIONAL TRIAL 
WHEN the trial opened on 23rd January, 1907, the court was 
densely crowded, a hundred policemen were on duty and there 
were fifty reporters. It took eight days to select the jury from 
the possible 336 talismen examined for potential prejudice. 
The defence was one of insanity and the proceedings were full 
of sensations. Thaw’s young wife gave evidence of White 
having drugged and wronged her when she was only fifteen, but 
the prosecution countered with a remarkable story from 
Abraham Hummel, the surviving partner of the notorious firm 
of Howe & Hummel, whose highly individual methods of legal 
practice a recent book has made familiar to English readers. 
He swore to a conversation with the girl before her marriage, 
in which she told him that Thaw had been trying to get her to 
sign a document, which he had already prepared, detailing the 
incident of the drugging, and that when she had refused, because 
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it was not true, he had beaten her. In cross-examination much 
was made of Hummel’s murky career and the fact that he was 
even then under suspicion by the Bar Association. After a 
hearing lasting eleven weeks and four days and costing the 
State $100,000, the jury disagreed, seven for conviction, five for 
acquittal on the ground of insanity. <A second trial resulted in a 
finding of insanity and Thaw, to his surprise and indignation, 
was committed to an asylum for the criminal insane. He 
escaped in 1913 and in 1915 a jury found him sane and he went 
free. His liberation had cost the family close on a million 


dollars. 
PARLIAMENTARY NEWS 


HOUSE OF COMMONS 
Read Third Time :— 
PARLIAMENT BILt [H.C.] 
To amend the Parliament Act, 1911. 


RECENT LEGISLATION 


STATUTORY INSTRUMENTS 1948 


{21st September. 


No. 2056. Criminal Justice Act, 1948 (Date of Commencement) 
(No. 2) Order, 1948. September 13. 

No. 2086. Trading with the Enemy (Authorisation) (Germany) 
(No. 4) Order, 1948. September 14. 

No. 2088. Trading with the Enemy (Custodian) (Amendment) 
(Germany) (No. 4) Order, 1948. September 14. 

No. 2092. Treaty of Peace (Bulgaria) Vesting Order, 1948. 
September 14. 

No. 2093. ‘Treaty of Peace (Hungary) Vesting Order, 1948. 
September 14. 

No. 2094. Treaty of Peace (Roumania) Vesting Order, 1948. 


September 14. 


[Any of the above may be obtained from the Publishing Department, 
S.L.S.S., Ltd., 88/90, Chancery Lane, W.C.2.) 


BOOKS RECEIVED 


The “ Peleus’ Trial. 
Joun CAMERON, D.S.C., K.C. 
Hon. Sir Davip Maxwe tt Fyre, K.C., M.P. 
and 247. London: William Hodge & Co., Ltd. 


The International Law Quarterly. Vol 2, No. 2. 
1948. London: Stevens & Sons, Ltd. 10s. net. 


Courts Emergency Powers Practice. By ROBERT SCHLESS, 
of Gray’s Inn, Barrister-at-Law. Second Cumulative 
Supplement. 1948. pp. 19. London: Hamish Hamilton 
(Law Books), Ltd. 


Burke’s Loose-Leaf War Legislation. Edited by H. Parkisu, 
Barrister-at-Law. 1947-48 Vol., Pts. 15 and 16. London: 
Hamish Hamilton (Law Books), Ltd. 

Income Tax and Profits Tax. By ErRNrest EvAN SPICER, 
F.C.A., and the late Ernest C. PEGLER, F.C.A. Eighteenth 
Edition, with Supplement, by H. A. R. J. WILson, FGA. 
F.S.A.A. 1948. pp. xxxv and (with Index) 774. ,London : 
H.F.L. (Publishers), Ltd. 25s. net. Supplement, 2s. 6d. net, 


NOTES AND NEWS 


Honours and Appointments 

The Lord Chancellor has appointed Sir WILLIAM FITZGERALD 
to be Legal Member and President, except as to proceedings in 
Scotland, of the Electricity Arbitration Tribunal to be set up 
under the Electricity Act, 1947. The Lord President of the 
Court of Session has appointed Mr. D. A. Mortimer to be the 
Legal Member of the tribunal in relation to proceedings to be held 
in Scotland. 

Mr. J. R. NicHotson has been appointed Clerk to Southborough, 
Kent, Urban District Council. He was admitted in 1929. 


Mr. A. E. Stack has been appointed the first full-time Town 
Clerk of Bridport, Dorset. He was admitted in 1941. 


War Crimes Trials, Vol. 1. Edited by 
With a Foreword by the Rt. 
1948. pp. li 
18s. net. 
Summer, 





Notes 
The Eire Minister for Finance has invited Mr. WILLIAM P. 
KAVANAGH, a former Eire Chief Inspector of Taxes, to undertake 
the task of consolidating the income tax laws. More than 
twenty years ago the Revenue Department set up a departmental 
Simplification Committee, most of whose recommendations were 
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embodied in the Eire Finance Act, 1929, which in the main related 
to the basis of assessing business profits and foreign income under 
Sched. D, and wages and salaries under Sched. E. 

Upon the consolidating Act of 1918 more than thirty Finance 
Acts embodying income tax provisions have been built, but 
since 1929 no major consolidation has taken place. 


THE SOLICITORS’ MANAGING CLERKS’ ASSOCIATION 
STUDENTS’ CLASSES 

The Solicitors’ Managing Clerks’ Association has again arranged 
a series of students’ classes for the coming winter. They will be 
held in the Lord Chief Justice’s Court, Royal Courts of Justice, 
Strand, W.C.2, on each Monday evening at 6.15 p.m., commencing 
on Monday, 18th October next. 

Applications for further particulars and for tickets (which 
may have to be limited) should be made to the Hon. Secretary, 
at the offices of the Association, Maltravers House, Arundel 
Street, Strand, W.C.2. 


THE LAW STUDENTS’ DEBATING SOCIETY 

On Tuesday, 5th October, 1948, at 7 p.m., the Law Students’ 
Debating Society will hold the first meeting of its new session 
at 60, Carey Street, Chancery Lane, W.C.2. The subject for 
debate is ‘“ That this House would welcome a Conservative 
Government.”’ 

Founded in 1836, this Society is open to all barristers, solicitors, 
students of either profession, articled clerks and members of a 
university. Visitors are extremely welcome at all debates 
and are invited to speak. 

Debates are held on Tuesday evenings at 7 p.m. 

Secretaries: L. S. Wickenden, 2, Keswick House, Raymond 
Road, Wimbledon, S.W.19 (Tele.: Wimbledon 2046); Claude 

3arry, 1 Mitre Court Buildings, Temple, E.C.4. (Tele. : Central 
3731). 


THE LOCAL GOVERNMENT LEGAL SOCIETY 

The first annual general meeting of the recently formed Local 
Government Legal Society will be held at The Law Society’s 
Hall, Chancery Lane, by kind permission of The Law Society, 
at 2.30 p.m., on 9th October next. The meeting is to be preceded 
by a luncheon at the hall for which tickets may be obtained from 
Mr. kK. W. Robbins, Deputy Town Clerk, Town Hall, Tottenham, 
N. 15, price 12s. 6d. inclusive. Besides the appointment of 
officers, the agenda includes the adoption of a constitution for the 
Society and the receiving of a report from the executive com- 
mittee as to the progress of the negotiations through The Law 
Society as regards the salaries of solicitors in the local government 
service, and other matters dealt with by the executive committee 
during the year. Applications for luncheon tickets must be 
received by Ist October. 


BULGARIAN, HUNGARIAN AND ROUMANIAN 
PROPERTY 

The Peace Treaty Orders in Council made in respect of Bulgaria, 
Hungary and Roumania (S.I. 1948 Nos. 114, 116 and 118) 
created a charge on the property, rights and interests as at 
15th September, 1947, in the United Kingdom, Channel Islands, 
Isle of Man and certain British overseas territories, belonging 
to Bulgaria, Hungary and Roumania and their nationals, with 
certain exceptions. 

The Board of Trade have now made three Orders (S.I. 1948 
Nos. 2092, 2093 and 2094) vesting in the Administrator of Enemy 
Property the property, rights and interests covered by the above- 
mentioned charge (other than estates or interests in land) and 
arising from trusts, wills or settlements, or contracts or 
agreements. 

Moneys payable under trusts, wills, settlements, contracts and 
agreements covered by the present orders are payable to the 
Administrator of Enemy Property, Chesham House, 32 Warwick 
Street, London, W.1. 


THE JUSTICES’ CLERKS’ SOCIETY 

At the 109th annual meeting of the Justices’ Clerks’ Society 
at Harrogate on the 1st /3rd September, 1948, Mr. T. D. WHALLEY 
(Bournemouth) was elected President and Mr. A. F. STAPLETON 
Cotton (Epsom) Vice-President for the ensuing year. Mr. L. M 
PuGu (Sheffield) was appointed Honorary Treasurer in place of 
Mr E. R. Raymonp-Bonp (Gore), who has resigned after long 
and faithful service to the Society. Messrs. A. F. STAPLETON 
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Cotton and B. J. HARTWELL (Southport) were re-elected Joint 
Honorary Secretaries. Mr. P. Lapyman (Kidderminster) 
becomes a member of the Council, to which Messrs. W. BENTLEY 
(Pontefract), J. G. Harrts (Altrincham), A. MARSHALL (Bath) 
and G. SOUTHERN (Burnley) were re-elected. 

Among the matters considered by the Council during the year 
have been the Criminal Justice Bill, the taking of depositions in 
indictable cases, legal aid in summary courts, children and the 
cinema, the effect of divorce proceedings upon the matrimonial 
jurisdiction of justices; and further consideration was given to 
the Roche Report on Justices’ Clerks and the Rushcliffe Report 
on Legal Aid and Legal Advice, in anticipation of relevant 
legislation. 

Sober satisfaction was expressed at the outcome of the 
resistance by the Society, with the able and timely help of the 
Magistrates’ Association, to the legislative proposals of the 
London County Council regarding magistrates’ courts in the 
County of London (see ante, p. 446). The importance of this 
victory to clerks throughout the country was recognised in the 
warm appreciation voiced by the members to Messrs. R. H. R. 
Ter, LL.D., O.B.E. (Tower), and A. F. STAPLETON COTTON 
(Epsom), the two members upon whom principally the 
responsibility had lain. 

Sir THEOBALD MatHew, K.B.E., M.C., Director of Public 
Prosecutions, kindly accepted an invitation to address the 
conference and spoke of his duties in their relation to justices’ 
clerks. In the course of his speech he testified to the value of 
depositions at a preliminary hearing of indictable cases. 

Papers were also given on the Royal Commission on Justices 
of the Peace, 1946-48, by Mr. A. F. StapLeToN CoTTON (one of 
its members), and on the Criminal Justice Act, 1948, by 
Mr. B. J. HARTWELL. 


OBITUARY 


Mr. L. H. BRITTAIN 
Mr. Leonard Hall Brittain, solicitor, of Rotherham, died on 
7th September, aged forty-nine. He was admitted in 1921. 


Mr. A. CRADDOCK 

Mr. Amos Craddock, solicitor, of Messrs. Kenyon, Son and 
Craddock, of Thorne, Yorkshire, died on 31st August, aged 
sixty-six. He was admitted in 1910 and was Clerk to the Thorne 
Magistrates. 

Mr. F. E. DRUMMOND-HAY 

Mr. Frederick Edward Drummond-Hay, solicitor, of Bath, 

died on 6th September, aged eighty. He was admitted in 1893. 


Mr. M. R. KNOWLES 
Mr. Marmaduke Redmayne Knowles, retired solicitor, of 
Skipton, Yorkshire, died on lst September, aged eighty-three. 
Admitted in 1889, he was Clerk to the Skipton Rural District 
Council for forty-two years and Superintendent Registrar of 
Births, Marriages and Deaths. 


Mr. J. M. LONGDEN 
Mr. James Morley Longden, retired solicitor, of Brasted, 
Kent, formerly of Sunderland, died recently, aged seventy-four. 
He was Clerk to Easington Rural District Council for thirty-six 
years, and was President of the Sunderland Incorporated Law 
Society in 1935. 
Mr. F. N. TWEEDALE 
Mr. Frederick Newton Tweedale, solicitor, of Oldham, died 
recently, aged ninety-two. He was admitted in 1879, was 
Registrar of Oldham County Court for fifty years, and was 
reputed to be the oldest practising solicitor in England. 


Mr. G. E. WILKINSON 
Mr. George Edward Wilkinson, solicitor, of Messrs. Wilkinson 
and Marshall, Newcastle-on-Tyne, died on 10th September, aged 
sixty-eight. | He was admitted in 1906, and was appointed a 
Deputy Lieutenant of Northumberland in 1935. He was 
President of the Newcastle-on-Tyne Incorporated Law Society 
in 1938-39. 
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